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An Act to provide for retirement savings accounts,
and for related purposes

Part 1—Preliminary
Divison 1—Preliminary

1 Short title[see Note 1]

This Act may be cited as the Retirement Savings Accounts Act
1997.

2 Commencement [see Note 1]

(1) Subject to subsection (2), this Act commences on a day to be fixed
by Proclamation.

(2) If this Act does not commence under subsection (1) within 6
months after the day on which this Act receives the Royal Assent,
it commences on the first day after the end of that period.

3 General administration of Act

(1) Subject to subsection (3):
(@) APRA has the general administration of:
(i) Part3; and
(ii) sections 40 to 44; and
(iii) Parts6, 9 and 11; and
(iv) section 183; and
(b) APRA aso has the general administration of sections 37 to
39 and section 49 to the extent that it is not conferred on
ASIC by paragraph (d); and
(c) ASIC hasthe genera administration of:
(i) Part 5 (other than section 49); and
(it) Part 7; and
(iii) section 184; and

Retirement Savings Accounts Act 1997 1



Part 1 Preliminary
Division 1 Preliminary

Section 4

(d) ASIC also hasthe general administration of sections 37 to 39
and section 49 to the extent to which they relate to:

(i) the keeping and retaining of recordsin relation to
RSA’s; or
(i) thedisclosure of information to holders of RSA’s; or

(iii) the disclosure of information about RSA’s (including
disclosure of information to ASIC but not including
disclosure of information to APRA); or

(iv) any other matter prescribed by the regulations for the
purposes of this paragraph.

(2) Thefollowing provisions (amongst other things) confer powers and
duties on APRA for the purposes of APRA’s administration of the
provisionsit administers and on ASIC for the purposes of ASIC's
administration of the provisionsit administers:

() Partsland 2;

(b) Part 10;

(c) Parts12to 15;

(d) Part 16 (other than sections 183 and 184).

Note: Generaly neither APRA nor ASIC arereferred to in these provisions,
Regulator is used instead. See the definition of Regulator in
section 16.

(3) The Minister may give APRA or ASIC directions about the
performance or exercise of its functions or powers under this Act.

4 Application of Act not to be excluded or modified

This Act appliesin relation to RSAs despite any provision in the
terms and conditions of the RSA, including any provision that
purports to substitute, or has the effect of substituting, the
provisions of the law of a State or Territory or of aforeign country
for al or any of the provisions of this Act.

5 Act extendsto external Territories

This Act extends to all the external Territories.

2 Retirement Savings Accounts Act 1997



Preliminary Part 1
Preliminary Division 1

Section 6

6 Crown to be bound

(1) ThisAct bindsthe Crown in each of its capacities.

(2) The Crownisnot liableto be prosecuted for an offence againgt, or
arising out of, this Act.

Retirement Savings Accounts Act 1997 3



Part 1 Preliminary
Division 2 Summary and outline of the Act

Section 7

Division 2—Summary and outline of the Act

7 Brief summary of the Act

Thefollowing is abrief summary of the Act:

Brief summary of the Act
Main purpose—provision for RSAs

This Act provides for retirement savings accounts, or RSAS, to be
offered by certain financial ingtitutions.

RSAswill provide benefits upon retirement or death and may also
provide alimited range of other benefits.

RSAswill have certain restrictions placed upon them to make them
similar to other superannuation products.

Concessional taxation and social security treatment of RSAs

RSAs are subject to concessiona rules under income tax and social
security law.

Supervision of RSA business of providers

The Act also provides for the approval of the entities that can offer
RSAs and provides for supervision of the RSA business of those
entities.

The general prudential supervision of these entities is not dealt
with in thisAct.

4 Retirement Savings Accounts Act 1997



Key concepts and other definitions Part 2
Key concepts Division 1

Section 8

Part 2—K ey concepts and other definitions
Division 1—K ey concepts

8 Definition of RSA

(1) AnRSA, or retirement savings account, is an account or a policy:
(a) that isdescribed asan RSA; and

(b) that isprovided by an entity that is an RSA ingtitution at the
time the account is opened or the policy isissued; and

(c) that iscapital guaranteed (see section 14); and
(d) that isheld by a person who is an eligible person at the time

the account is opened or the policy isissued (see section 13);
and

(e) that, at thetimethat it is opened or issued, satisfies:
(i) therequirementsin section 15; and
(it) any prescribed criteria; and
(f) that is opened or issued on or after 1 July 1997 or such later
day asis prescribed.

(2) However, an RSA, or retirement savings account, can only be
provided by alife insurance company as a policy.
Note: Section 16 provides that policy has the same meaning asin the Life
Insurance Act 1995.
9 Meaning of hold and holder

(1) A person holds an account if the account is opened in the person’s
name. The person is the holder of the account.

(2) A person holds apolicy if the person is the person who isthe
owner of the policy. The personisthe holder of the policy.

Retirement Savings Accounts Act 1997 5



Part 2 Key concepts and other definitions
Division 1 Key concepts

Section 10

10 Meaning of provide and provider

(1) A person provides an account if the person accepts, or has
accepted, contributions to the account. The person is the provider
of the account.

(2) A person providesapolicy if the policy isissued by the person.
The person isthe provider of the policy.

11 Whoisan RSA institution?

(1) A personisan RSA institution at a particular time if thereisan
approval under section 26 in forcein relation to the person at that
time which has not been suspended or revoked under section 33.

(2) Only an ADI or alife insurance company or a prescribed financial
ingtitution can be approved as an RSA ingtitution.

12 Who isan RSA provider?

A personisan RSA provider at aparticular timeif, at that time, the
person is the provider of one or more RSASs.

Note: Most RSA providers will also be RSA institutions. However, although
every RSA provider must have been an RSA institution at one time,
some may have ceased to be an RSA ingtitution.

13 Whoisan €ligible person?

A personisan digible person at aparticular timeif, at that time,
the person satisfies any prescribed criteria.

14 What capital guaranteed means

(1) AnRSA that isan account is capital guaranteed if the balance of
the account may not be reduced by the crediting of any negative
interest.

(2) AnRSA that isapoalicy iscapital guaranteed if the contributions
and accumulated earnings may not be reduced by negative

6 Retirement Savings Accounts Act 1997



Key concepts and other definitions Part 2
Key concepts Division 1

Section 15

investment returns or any reduction in the value of assetsin which
the policy isinvested.

15 RSA benefits

)

)

©)

(4)

An RSA must be maintained to provide one or more of the benefits
specified in subsections (2) and (3). It may also be maintained to
provide one or more of the benefits specified in subsection (4).

The benefits specified in this subsection are benefits for the holder
of the RSA on or after one of, or the earlier of, the following:

(a) the holder’s retirement from any business, trade, profession,
vocation, calling, occupation or employment in which the
holder was engaged (whether the holder’ s retirement
occurred before, or occurred after, the holder’ s account was
opened);

(b) the holder’s attainment of an age not less than the age
specified in the regulations.

Note: A prescribed criterion under paragraph 8(e), or an operating standard

under section 38, may prevent any benefits being provided before the
holder attains a specified age.

The benefits specified in this subsection are benefitsin respect of
the holder of the RSA on or after the holder’ s death, if:

(a) the death occurred before:

(i) the holder’s retirement from any business, trade,
profession, vocation, calling, occupation or employment
in which the holder was engaged; or

(ii) the holder attained the age prescribed for the purposes
of paragraph (2)(b); and
(b) the benefits are provided to the holder’ s legal personal
representative, to any or al of the holder’ s dependants, or to
both.

Note: These benefits may be provided directly from the RSA or from
policies paid for using money from the RSA.

Aslong asthe RSA is maintained to provide one or more of the
benefits set out in subsections (2) and (3), it may also be
maintained to provide one or more of the following:

Retirement Savings Accounts Act 1997 7



Part 2 Key concepts and other definitions
Division 1 Key concepts

Section 15

(@

(b)

(©)

benefits for the holder on or after the termination of the
holder’ s employment with an employer who had, or any of
whose associates had, at any time, contributed amountsin the
account;
benefits for the holder on or after the holder’ s cessation of
work, if the work was for gain or reward in any business,
trade, profession, vocation, calling, occupation or
employment in which the holder was engaged and the
cessation is on account of ill-health (whether physical or
mental);
Note:  These benefits may be provided directly from the RSA or from
policies paid for using money from the RSA.
benefits in respect of the holder on or after the holder’ s death,
if the benefits are provided to the holder’ s legal personal
representative, to any or al of the holder’ s dependants, or to
both and:

(i) thedeath occurred after the holder’s retirement from
any business, trade, profession, vocation, calling,
occupation or employment in which the holder was
engaged (whether the holder’ s retirement occurred
before, or occurred after, the account was opened); or

(if) the death occurred after the holder attained the age
prescribed for the purposes of paragraph (2)(b);

(d) such other benefits as APRA approves in writing.

8
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Key concepts and other definitions Part 2
Interpretation Division 2

Section 16

Divison 2—Inter pretation

16 Definitions

In this Act, unless the contrary intention appears:

ADI (authorised deposit-taking institution) means a body corporate
that isan ADI for the purposes of the Banking Act 1959.

annuity has the same meaning as in the Superannuation Industry
(Supervision) Act 1993.

approved auditor means a person included in aclass of persons
specified in regulations made for the purposes of this definition,
but does not include a person in respect of whom a disgualification
order isin force under section 67.

approved deposit fund means afund that is an approved deposit
fund for the purposes of the Superannuation Industry (Supervision)
Act 1993.

approved form means a form approved by the Regulator, in
writing, for the purposes of the provision in which the expression

appears.
APRA meansthe Australian Prudential Regulation Authority.

ASI C means the Australian Securities and Investments
Commission.

associate has the meaning given by section 18.

Australian court means:
(a) the High Court; or
(b) acourt created by the Parliament; or
(c) acourt of a State or Territory.

authorised person means a person authorised by the Regulator
under section 129A for the purposes of the provision in which the
EXPression occurs.

Retirement Savings Accounts Act 1997 9



Part 2 Key concepts and other definitions
Division 2 Interpretation

Section 16

books includes:
(a) any record; or
(b) any accounts or accounting records, however compiled,
recorded or stored; or
(c) adocument.

capital guaranteed has the meaning given by section 14.

constitutional corporation means a body corporate that is:

(a) atrading corporation formed within the limits of the
Commonwealth (within the meaning of paragraph 51(xx) of
the Constitution); or

(b) afinancia corporation formed within the limits of the
Commonwealth (within the meaning of paragraph 51(xx) of
the Constitution).

contribution includes a deposit into an account held at an ADI or a
prescribed financial institution and a payment of a premiumto a
life insurance company.

court means any court, when exercising jurisdiction under this Act.

Court means the Federal Court of Australia or the Supreme Court
of a State or a Territory.

data processing device means any article or materia (for example,
adisk) from which information is capable of being reproduced
with or without the aid of any other article or device.

dependant has the meaning given by section 20.

director, in relation to a body corporate, has the same meaning as
in the Corporations Act 2001.

disclosg, in relation to information, means give, reveal or
communicate in any way.

eligible person has the meaning given by section 13.
employee has the meaning given by section 19.

employer has the meaning given by section 19.

10 Retirement Savings Accounts Act 1997



Key concepts and other definitions Part 2
Interpretation Division 2

Section 16

executive officer, in relation to abody corporate, means a person,
by whatever name called and whether or not a director of the body,
who is concerned, or takes part, in the management of the body.

expert, in relation to a matter, means a person whose profession or
reputation gives authority to a statement made by him or her in
relation to that matter.

function includes duty.

half-year means a period of 6 months ending on 30 June or
31 December.

holder has the meaning given by section 9.
holds has the meaning given by section 9.

Income Tax Assessment Act means the Income Tax Assessment
Act 1936.

inspector has the meaning given by section 96.

interdependency relationship has the meaning given by
section 20A.

investment means any mode of application of money or other
property for the purpose of gaining interest, income or profit.

involved, in relation to a contravention, has the meaning given by
section 21.

lawyer means a duly qualified legal practitioner and, in relation to
a person, means such a practitioner acting for the person.

legal personal representative means the executor of the will or
administrator of the estate of a deceased person, the trustee of the
estate of a person under alegal disability or a person who holds an
enduring power of attorney granted by a person.

life insurance company means:

(a) abody corporate registered under the Life Insurance Act
1995; or

(b) apublic authority:

Retirement Savings Accounts Act 1997 11



Part 2 Key concepts and other definitions
Division 2 Interpretation

Section 16

(i) that isconstituted by alaw of a State or Territory; and

(i) that carrieson life insurance business within the
meaning of section 11 of that Act.

member of the staff of APRA has the same meaning as that given
to the expression APRA staff member in section 3 of the
Australian Prudential Regulation Authority Act 1998.

member of the staff of ASIC has the same meaning as that given to
the expression staff member in subsection 5(1) of the Australian
Securities and Investments Commission Act 2001.

modifications includes additions, omissions and substitutions.

occurrence of an event includes the coming into existence of a
state of affairs.

old-age pension has the same meaning as in paragraph 51(xxiii) of
the Constitution.

owner, in relation to a policy, has the same meaning as in the Life
Insurance Act 1995.

pension (except in the expression old-age pension) means a
benefit, if the benefit istaken, under the regulations, to be a
pension for the purposes of this Act.

person affected by a reviewable decision, inrelation to a
reviewabl e decision, means the person in relation to which the
decision was made.

policy has the same meaning asin the Life Insurance Act 1995.

premisesincludes:
(a) astructure, building, aircraft, vehicle or vessdl; and
(b) any land or place (whether enclosed or built on or not); and

(c) apart of astructure, building, aircraft, vehicle or vessel or of
such a place.

premium means a premium in respect of apolicy and includes an
instalment of premium.
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prescribed means prescribed by the regulations.

prescribed financial institution means a body prescribed by the
regulations for the purposes of this definition.

procure includes cause.

produce includes permit access to.

provide has the meaning given by section 10.
provider has the meaning given by section 10.

regulated document, in relation to an RSA provider, means a
document:
(a) issued, or authorised to be issued, by the RSA provider; and
(b) that the RSA provider knows, or ought reasonably to know
(having regard to the RSA provider’s abilities, experience,
qualifications and other attributes), may influence a person’s
decision:
(i) to apply to become aholder of an RSA; or
(ii) to make an application, on behalf of an employee, for
the employee to become the holder of an RSA.

regulated exempt public sector superannuation scheme means an
exempt public sector superannuation scheme (within the meaning
of the Superannuation Industry (Supervision) Act 1993) in respect
of which either of the following applies:

(a) thetrustee of the schemeis a congtitutional corporation;

(b) the sole or primary purpose of the scheme isthe provision of
old-age pensions.

regulated superannuation fund means a fund that is a regulated
superannuation fund for the purposes of the Superannuation
Industry (Supervision) Act 1993.

Regulator means:
(@) APRA if the provisioninwhichit occursis, or isbeing
applied for the purposes of, aprovision that is administered
by APRA; and
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(b) ASIC if the provision in which it occursis, or is being

applied for the purposes of, a provision that is administered
by ASIC.

relevant person in relation to bodies corporate, means:
(a) aresponsible officer of the RSA provider; or
(b) an auditor of the RSA provider.

responsible officer, in relation to a body corporate, means:
(a) adirector of the body; or
(b) asecretary of the body; or
(c) an executive officer of the body.

retirement savings account has the meaning given by section 8.

reviewable decision means:

() adecision of APRA under subsection 24(2) to treat an
application as having been withdrawn; or

(b) adecision of APRA under subsection 26(2) refusing an
application for approval; or

(c) adecison of APRA under subsection 26(4) to specify
conditionsin an instrument of approval; or

(d) adecision of APRA under subsection 28(4) to treat an
application as having been withdrawn; or

(e) adecision of APRA under section 29 or 30 to vary the
approval of an RSA ingtitution; or

(f) adecision of APRA under section 29 to refuse to vary the
approval of an RSA ingtitution; or

(i) adecision of APRA to make a disqualification order under
section 67; or

(j) adecision of APRA refusing to revoke a disqualification
order under section 67; or

(k) adecision of the Regulator under section 174 to make an
exemption; or

() adecision of the Regulator under section 177 to make a
declaration; or

(m) adecision of the Regulator under section 179 to revoke an
exemption or declaration; or
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(n) adecision of the Regulator to give a direction under
section 182; or

(o) adecision of the Regulator refusing to revoke a direction
under section 182.

RSA has the meaning given by section 8.
RSA institution has the meaning given by section 11.
RSA provider has the meaning given by section 12.

statement, in Parts 5 and 7, includes a promise, estimate or
forecast.

Superannuation Acts means:

(a) thisAct; and

(b) the Superannuation Contributions Tax (Assessment and
Collection) Act 1997; and

(c) the Superannuation Contributions Tax (Members of
Consgtitutionally Protected Funds) Assessment and Collection
Act 1997; and

(d) the Superannuation (Unclaimed Money and Lost Members)
Act 1999; and

(e) the Termination Payments Tax (Assessment and Collection)
Act 1997.

Superannuation Complaints Tribunal means the Superannuation
Complaints Tribunal established by the Superannuation
(Resolution of Complaints) Act 1993.

superannuation entity means:
() aregulated superannuation fund; or
(b) an approved deposit fund.

superannuation interest has the same meaning asin the
Superannuation Industry (Supervision) Act 1993.

Surcharge Acts means the Superannuation Contributions Tax
(Assessment and Collection) Act 1997 and the Termination
Payments Tax (Assessment and Collection) Act 1997.
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taxation officer means a person who is an officer for the purposes
of section 16 of the Income Tax Assessment Act 1936.

tax file number has the meaning given by section 202A of the
Income Tax Assessment Act 1936.

trustee, in relation to afund, scheme or trust, means:
(a) if thereisatrustee (within the ordinary meaning of that
expression) of the fund, scheme or trust—the trustee; or

(b) in any other case—the person who manages the fund, scheme
or trust.

year of incomein relation to a person, means a period that is, for
the purposes of the Income Tax Assessment Act 1936, ayear of
income of the person (subsection 6(2A) of that Act applies
accordingly).

17 Approvals, deter minations etc. by Regulator

If:

() aprovision of this Act refersto an approval given,
determination made or other act or thing done by the
Regulator; and

(b) thereisno other provision of this Act expressly authorising
the Regulator to give the approval, make the determination or
do the act or thing;

the Regulator is authorised to give the approval, make the
determination or do the act or thing.

18 Associates

(1) Thequestion whether a person is an associate of another person for
the purposes of this Act isto be determined in the same way as that
guestion would be determined under the Corporations Act 2001 if
the assumptions set out in subsection (2) were made.

(2) Theassumptions are asfollows:

(a) that sections 12 and 14 and paragraphs 15(1)(b) and 16(1)(b)
and (c) of that Act had not been enacted;
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(b) that section 13 of that Act were not limited to Chapter 7, but
extended to all provisions of that Act.

19 Definitions of employee and employer

(1) Subject to this section, in this Act, employee and employer have
their ordinary meaning. However, for the purposes of this Act,
subsections (2) to (10):

() expand the meaning of those terms; and
(b) make particular provision to avoid doubt as to the status of
certain persons.

(2) A personwho is entitled to payment for the performance of duties
as amember of the executive body (whether described as the board
of directors or otherwise) of abody corporateis, in relation to
those duties, an employee of the body corporate.

(3) If aperson works under a contract that is wholly or principally for
the labour of the person, the person is an employee of the other
party to the contract.

(4) A member of the Parliament of the Commonwealth is an employee
of the Commonwealth.

(5 A member of the Parliament of a State is an employee of the State.

(6) A member of the Legislative Assembly for the Australian Capital
Territory is an employee of the Australian Capital Territory.

(7) A member of the Legidlative Assembly of the Northern Territory is
an employee of the Northern Territory.

(8) For the purposes of this Act:

(a) apersonwho ispaid to perform or present, or to participate
in the performance or presentation of, any music, play,
dance, entertainment, sport, display or promotional activity
or any similar activity involving the exercise of intellectual,
artigtic, musical, physical or other personal skillsisan
employee of the person liable to make the payment; and
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(b) aperson whois paidto provide servicesin connection with
an activity referred to in paragraph (a) is an employee of the
person liable to make the payment; and

(c) apersonwho is paid to perform servicesin, or in connection
with, the making of any film, tape or disk or of any television
or radio broadcast is an employee of the person liableto
make the payment.

(9) Subject to subsection (10), a person who:

(a) holds, or performs the duties of, an appointment, office or
position under the Constitution or under alaw of the
Commonwealth, of a State or of a Territory; or

(b) isotherwisein the service of the Commonwealth, of a State
or of aTerritory (including service as a member of the
Defence Force or as a member of a police force);

is an employee of the Commonwealth, the State or the Territory, as
the case requires.

(10) A person who holds office as amember of aloca government
council is an employee of the council.

20 Definition of dependant

(1) For the purposes of this Act, dependant, in relation to a person,
includes the spouse of the person, any child of the person and any
person with whom the person has an interdependency relationship.

(2) The spouse, in relation to a person, includes another person who,
although not legally married to the person, lives with the person on
a genuine domestic basis as the husband or wife of the person.

(3) Any child, in relation to a person, includes a step-child, an
ex-nuptial child or an adopted child of the person.

(4) Anadopted child, in relation to a person, means a person adopted
by that person:
() under the law of a State or Territory relating to the adoption
of children; or
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(b) under the law of any other place relating to the adoption of
children, if the validity of the adoption would be recognised
under the law of any State or Territory.

20A Interdependency relationship

(1) Subject to subsection (3), for the purposes of this Act, 2 persons
(whether or not related by family) have an interdependency
relationship if:

(a) they have aclose personal relationship; and

(b) they live together; and

(c) oneor each of them provides the other with financial support;
and

(d) one or each of them provides the other with domestic support
and personal care.

(2) Subject to subsection (3), for the purposes of this Act, if:
(8) 2 persons (whether or not related by family) satisfy the
reguirement of paragraph (1)(a); and
(b) they do not satisfy the other requirements of an
interdependency relationship under subsection (1); and

(c) thereason they do not satisfy the other requirementsis that
either or both of them suffer from a physical, intellectual or
psychiatric disability;

they have an interdependency relationship.

(3) Theregulations may specify:
() mattersthat are, or are not, to be taken into account in
determining under subsection (1) or (2) whether 2 persons
have an interdependency relationship; and

(b) circumstancesin which 2 persons have, or do not have, an
interdependency relationship.

21 Personsinvolved in contravention

For the purposes of this Act, apersonisinvolvedin a
contravention if, and only if, the person:
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() has aided, abetted, counselled or procured the contravention;
or

(b) hasinduced, whether by threats or promises or otherwise, the
contravention; or

(c) hasbeeninany way, by act or omission, directly or
indirectly, knowingly concerned in, or party to, the
contravention; or

(d) has conspired with othersto effect the contravention.
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Section 22

Part 3—Approval of RSA institutions

22 Object of Part

(1) The object of this Part isto provide for constitutional corporations
that can be relied on to conduct RSAsin accordance with this Act
and the regulations to be approved as RSA ingtitutions for the
purposes of this Act and to provide for the variation, suspension
and revocation of those approvals.

(2) Thesignificance of the approval of RSA institutionsis that only
RSA institutions can offer RSASs.

Note: In certain circumstances, an entity may cease to be approved as an
RSA institution. Many provisions of this Act may continue to apply to
that entity.

23 Application for approval

(1) A constitutiona corporation that isan ADI or alife insurance
company or prescribed financia institution may apply to APRA for
approval as an RSA ingtitution for the purposes of this Act.

(2) An application must:
() beinthe approved form; and
(b) contain theinformation required by the form; and
(c) be accompanied by an application fee of the prescribed
amount.

Note:  The approved form of application may require the applicant to
set out the applicant’ s tax file number. See subsection 144(1).

24 Further information may berequested

(1) If APRA needs further information to decide the application for
approval, APRA may request the applicant, in writing, to supply
APRA with such further information asis specified in the request
within such time asis specified in the request.
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(2) If, without reasonable excuse, the applicant refuses or failsto
comply with the request, APRA may decide to treat the application
as having been withdrawn.

(3) If APRA decides, under subsection (2), to treat the application as
having been withdrawn, APRA must, as soon as practicabl e after
so deciding, inform the applicant in writing to that effect.

25 Period within which application for approval isto be decided

(1) Subject to this section, APRA must decide an application for
approval within 60 days after receiving it.

(2) If APRA thinksthat it will take longer to decide the application,
APRA may extend, by up to 60 days, the period for deciding it.

(3) An extension must be made by written natice given to the applicant
within 60 days after APRA receives the application.

(4) 1If APRA makes an extension, APRA must decide the application
within the extended period.

(5) If APRA has not decided the application by the end of the day by
which APRA isrequired to decide it, APRA istaken to have
decided, at the end of that day, to approve the application.

26 Deciding an application for approval

(1) If an application that satisfies section 23 is made, APRA must, in
writing, approve an applicant as an RSA ingtitution for the
purposes of this Act unless APRA is satisfied that the applicant
cannot be relied on to conduct RSAs in accordance with this Act
and the regulations.

(2) APRA must consult with the prescribed regulatory agency, if any,
before it can be satisfied that the applicant cannot be relied on to
conduct RSAs in accordance with this Act and the regul ations.

(3) If APRA isso satisfied, it must, in writing, refuse the application.

(4) Theapproval is subject to any conditions specified in the
instrument of approval.
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(5) If APRA refusesthe application, APRA must set out the reasons
for the refusal in the instrument of refusal.

(6) APRA must cause the applicant to be given a copy of the
instrument of approval or refusal.

27 When an approval isin force

An approval under section 26:

(@) comesinto force whenitisgranted, or, if alater timeis
specified in the instrument of approval as the time when the
approval comesinto force, at that later time; and

(b) remainsin force, subject to any variation under section 29 or
30, until it isrevoked under section 33.

28 Application for variation of an approval

(1) AnRSA institution may apply to APRA for variation of the
approval by requesting a variation of any conditions to which the
approval is subject.

(2) An application must:
(@) be madeinwriting; and
(b) specify the variation requested by the RSA ingtitution; and
(c) set out the reasons for the application; and
(d) be signed by aresponsible officer of the RSA institution.

(3) If APRA needs further information to decide an application, APRA
may request the RSA institution, in writing, to supply APRA with
such further information asis specified in the request within such
time asis specified in the request.

(4) If, without reasonable excuse, the RSA institution refuses or fails
to comply with the request, APRA may decide to treat the
application as having been withdrawn.

(5) If APRA decides, under subsection (4), to treat the application as
having been withdrawn, APRA must, as soon as practicable after
so deciding, inform the RSA institution in writing to that effect.
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29 An application must be decided within a period of time

(1) Subject to this section, APRA must decide an application for
variation of the approval of an RSA institution within 60 days after
receiving it.

(2) APRA isnot required to vary the approval of an RSA institutionin
the terms requested by the RSA institution.

(3) If APRA thinksthat it will take longer than 60 days to decide the
application, APRA may extend the period for deciding it by no
more than 60 days.

(4) An extension must be notified in writing to the RSA institution
within 60 days after APRA receives the application.

(5) If APRA makes an extension, APRA must decide the application
within the extended period.

(6) If APRA has not decided the application by the end of the day by
which APRA isrequired to decide it, APRA istaken to have
decided, at the end of that day, to refuse the application.

30 APRA may vary an approval on itsown initiative

APRA may, onitsown initiative, vary the approval of an RSA
institution by varying any conditions to which the approval is
subject.

31 Notifying the RSA institution of the outcome of an application

(1) If, under section 29 or 30, APRA decides to vary the approval of
an RSA institution, APRA must:

(a) by noticein writing, vary the approval; and
(b) give acopy of that notice, and a statement of the reasons for
the variation, to the RSA institution.

(2) A notice varying an approval must:
(a) identify the approval being varied; and
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(b) specify the day, not earlier than the day on which the notice
of variation is made, when the variation begins; and

(c) specify any conditions to which the approval of the RSA
ingtitution is subject after the variation begins.

(3) If, under section 29, APRA decidesto refuse to vary the approval
of an RSA ingtitution, APRA must:
(a) by noticein writing, record that it has so decided; and
(b) give acopy of that notice, and a statement of the reasons for
the refusal to vary the approval, to the RSA institution.

32 When avariation of approval comesinto force

If, under section 29 or 30, APRA decidesto vary an approval of an
RSA institution:
(a) that variation comesinto force on the day specified in the
notice under paragraph 31(2)(b); and
(b) thevariation remainsin force until the revocation of the
approval to which it relates or the coming into force of alater
variation of that approval.

33 Suspension or revocation of approval

(1) APRA may suspend or revoke the approval of an RSA institution
by written notice given to the RSA ingtitution.

(2) Without limiting subsection (1), APRA may suspend or revoke an
approval under that subsection if APRA is satisfied, on reasonable
grounds, that:

(a) the RSA institution has requested in writing that the approval
be suspended or revoked; or

(b) the RSA ingtitution ceasesto be an ADI or alifeinsurance
company or prescribed financia ingtitution; or

(c) there has been a contravention of any condition to which the
approval is subject; or

(d) the RSA institution can no longer be relied on to conduct
RSAs in compliance with this Act and the regulations.
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(3) Except in acase covered by paragraph (2)(a), APRA must not
make a decision under subsection (1) without consulting with the
prescribed regulatory agency, if any, and obtaining the written
consent of the Minister.

(4) APRA may lift asuspension of an approval of an RSA ingtitution
by written notice given to the RSA ingtitution.

34 Consequences of suspension or revocation

(2) If the approval of an RSA institution is suspended or revoked:

() the RSA provider must, within the prescribed period, notify
the holder of each RSA, and any employer who makes
contributions to those RSAS, that the approval has been
suspended or revoked; and

(b) the RSA provider must not accept any additional
contributions to existing RSAs unless, and until, the
suspension is lifted or the RSA provider islater approved as
an RSA institution.

Note: It is not possible for the entity to allow any person to become the
holder of anew RSA because it ceases to be an RSA institution. See
paragraph 8(b) and subsection 11(1).

(2) Despite the suspension or revocation of an approval, RSAs that
were being provided by that entity immediately before the
suspension or revocation continue to be RSAs.

Note: Many provisions of this Act apply to an entity that was formerly an
RSA institution, despite the suspension or revocation of an approval.

Offence of contravening subsection (1)

(3) An RSA provider must not, without reasonable excuse, contravene
subsection (1).

Penalty: 250 penalty units.

(3A) Subsection (3) is an offence of dtrict liahility.

Note 1: Chapter 2 of the Criminal Code sets out the genera principles of
criminal responsibility.

Note 2: For strict liability, see section 6.1 of the Criminal Code.
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(4)

)

(5A)

(6)

Note 3: A defendant bears an evidentia burden in relation to the matter in
paragraph (1)(b) (see subsection 13.3(3) of the Criminal Code).

Refund of contributions

Accepting a contribution in contravention of subsection (1) does
not result in the invalidity of atransaction. However, the RSA
provider must refund the contribution within 28 days or such
further period as APRA alows.

Offence of contravening subsection (4)

A person who, without reasonable excuse, contravenes
subsection (4) is guilty of an offence punishable on conviction by a
fine not exceeding 50 penalty units.

Subsection (5) is an offence of strict liability.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: For strict liability, see section 6.1 of the Criminal Code.

For the purposes of the Income Tax Assessment Act and the
Superannuation Guarantee (Administration) Act 1992, if a
contribution is refunded under this section, the contribution is
taken never to have been made.

35 Notification of breach of conditions

(1)

)

©)

An RSA ingtitution must, as soon as practicable, and in any event
within 30 days, after becoming aware of a contravention of a
condition to which the approval of the RSA institution is subject,
give APRA awritten notice setting out particulars of the
contravention.

An RSA institution must not, without reasonable excuse,
contravene subsection (1).

Penalty: 250 penalty units.

Subsection (2) is an offence of strict liability.

Note 1: Chapter 2 of the Criminal Code sets out the genera principles of
criminal responsibility.
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Note 2: For strict liability, see section 6.1 of the Criminal Code.

36 Interpretation

A referencein section 28, 29, 30, 31, 32, 33, 34 or 35to an
approval includes areference to an approval as varied under
section 29 or 30.
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Part 4—Operating standards etc. and annual
returnsfor RSAs

37 Object of Part

The object of this Part isto provide for a system of prescribed
standards and specific rules applicabl e to the operation of RSAs.

38 Operating standardsfor RSAs

(1) Theregulations may prescribe standards applicable to the operation
of RSAs.

(2) The standards that may be prescribed include, but are not limited
to, standards relating to the following matters:

(a) the personswho may hold RSAS;

(b) the circumstances in which an RSA institution may accept
contributionsto an RSA;

(c) the minimum benefitsto be provided by RSAS;

(d) theform in which benefits may be provided by RSA
providers;

(e) the preservation of certain benefits arising directly or
indirectly from amounts contributed to RSAS;

(f) the payment by RSA providers of benefits arising directly or
indirectly from amounts contributed to RSAS;

(g) the payment by RSA providers of death benefits;

(h) the portability of benefits arising directly or indirectly from
amounts contributed to RSAS;

(i) thefeesthat may be charged for the provision of RSAS;

(i) the keeping and retention of records in relation to RSAS;

(k) the disclosure of information to holders of RSAS;

(1) the disclosure of information about RSAs to the Regulator;

(m) the disclosure of information about RSAS to persons other
than holders of RSAs or the Regulator;
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(n) compliance, by RSA providers, with determinations of the
Superannuation Complaints Tribunal.

(3) Regulations made in accordance with paragraph (2)(i) must further
the objective of ensuring that RSAs are alow-cost product.

39 Prescribed operating standards must be complied with

Standards must be complied with

(1) An RSA provider must ensure that the prescribed standards
applicable to the operation of the RSA provider are complied with
at al times.

Offence

(2) A person who intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 100 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Validity of transaction not affected by contravention of
subsection (1)

(3) A contravention of subsection (1) does not affect the validity of a
transaction.

40 Interest off-set arrangementsetc. not per mitted

(1) AnRSA provider must not enter into any interest off-set
arrangements or combination account arrangements where one of
the accountsinvolved isan RSA.

Penalty: 100 penalty units.

(1A) Subsection (1) is an offence of strict liability.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: For strict liability, see section 6.1 of the Criminal Code.
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(2) A contravention of subclause (1) does not affect the validity of a
transaction to the extent that the transaction relates to an account
other than an RSA.

41 Certain uses of RSAsprohibited

(1) Any term or condition in a contract or other agreement providing
for acharge over, or inrelation to, an RSA isof no effect.

(2) Benefits provided under an RSA in relation to an RSA cannot be
assigned.

(3) An RSA provider must not recognise, or in any way encourage or
sanction, a charge over an RSA or an assignment of benefits
provided under an RSA.

(4) If:
(a) aperson does an act; and
(b) the doing of the act results in a contravention of
subsection (3);
the person is guilty of an offence punishable on conviction by a
fine not exceeding 100 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(5) For the purposes of this section, a charge includes the placing of
mortgage, lien or other encumbrance on the RSA.

(6) This section does not apply to acharge or assignment that is
permitted, whether expressly or by necessary implication, by the
regulations.

42 RSA provider not to breach capital guarantee

(1) AnRSA provider must not:
(@) reduce the balance of an RSA that is an account by the
crediting of any negative interest; or
(b) reduce the contributions or accumulated earnings of an RSA
that isapolicy by negative investment returns or any
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reduction in the value of assetsin which the policy is
invested.

Penalty: 100 penalty units.

(2) Subsection (1) isan offence of strict liability.
Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
Note 2: For strict liability, see section 6.1 of the Criminal Code.

43 Civil liability wher e section 42 contravened

(1) Subject to subsection (2), if a person (the plaintiff) suffersloss or
damage because of a contravention of section 42 by another person
(the primary defendant), the plaintiff may recover the amount of
the loss or damage by action against:

(a) the primary defendant; or
(b) aperson invalved in the contravention.

(2) The action may be begun even if the defendant has been convicted
of an offencein respect of the conduct constituting the
contravention.

(3) The action must be begun within 6 years after the day on which the
cause of action arose.

(4) This section does not affect any liability that the defendant or
another person has under any other provision of this Act or under
any other law.

44 RSA provider to give copy of audit report to APRA

Lodgment

(1) AnRSA provider must, within the prescribed period after each
year of income, giveto APRA:

(c) acopy of the report given to the RSA provider by an
approved auditor under Part 6 in relation to the RSA provider
in respect of that year of income, certified to be atrue copy
of the report by aresponsible officer of the RSA provider.
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)

(4)

Note: The Financial Sector (Collection of Data) Act 2001 makes provision
for annual returns and other financial documents to be given by RSA
providersto APRA.

Offence

A person who intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 50 pendlty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Endor sement of report on return

If the return given under the Financial Sector (Collection of Data)
Act 2001 is not given on a data processing device, or by way of
electronic transmission, the report referred to in subsection (1) may
be endorsed on the return.
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Part 5—Duties etc. of RSA providersand
employers

Divison 1—Preliminary

46 Contravention of Part does not affect validity of a transaction or
any other act

A contravention of this Part does not affect the validity of a
transaction or any other act.
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Divison 2—Duties of RSA providers

47 Duty to establish arrangementsfor dealing with inquiriesor
complaints

(1) AnRSA provider must take all reasonable steps to ensure that

there are at all timesin force arrangements under which:

(a) aholder, or former holder, of an RSA; or

(b) the executor or administrator of the estate of aformer holder

of an RSA;

has the right to make an inquiry into, or a complaint about, the
operation or management of the RSA, and that the inquiry or
complaint will be properly considered and dealt with within 90
days after it was made.

Note: The Superannuation (Resolution of Complaints) Act 1993 deals with
situations where complaints are not resolved by the RSA provider.

(2) Without limiting the generality of subsection (1), any person may
make an inquiry into, or a complaint about, a decision of the RSA
provider that relates to the payment of a death benefit if:

(a) the person has an interest in the death benefit; or

(b) the person claimsto be, or to be entitled to death benefits
through, a person referred to in paragraph (a).

(3) A person who intentionaly or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 100 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

48 Duty to keep minutes and records

(1) An RSA provider must keep, and retain for at least 10 years,
minutes of all matters that relate to decisions of the RSA provider
in relation to the operation of this Act and the regulations that are
discussed at meetings of the RSA provider.
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(2) A personwho intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 50 pendlty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

49 Duty to keep reports

(1) An RSA provider must:

() keep, and retain so long as they are relevant and in any event
for at least 10 years, copies of reports that were given in the
same form (apart from differences relating to the names and
addresses of the persons to whom the notices were given) to
al RSA holders, or to al holdersincluded in a particular
class of holders, if the reports were given under this Act or
under terms and conditions of the RSA; and

(b) make those copies available for inspection by a member of
the staff of the Regulator if requested to do so by a member
of that staff.

(2) A personwho intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 50 pendlty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

50 Duty totransfer balance of RSA

(1) AnRSA provider must, if requested to do so by the holder of an
RSA, transfer the amount of the RSA to:

(a) another RSA provided by an RSA ingtitution; or

(b) asuperannuation entity or regulated exempt public sector
superannuation scheme; or

(c) adeferred annuity.

(2) The RSA provider must transfer the amount of the RSA:
(a) if the contract or agreement for the provision of the RSA
specifies a period, within the period so specified; or
(b) assoon as practicable;
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but in any case within 90 days, after the receipt of the written
request.

(3) The amount of the RSA isworked out in accordance with the
regulations.

(4) A person who intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by a
fine not exceeding 50 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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Divison 3—Offering RSAs and applicationsfor RSAs

52 Employers must provide employeeswith alter native options

(1) This section sets out the procedures that an employer must go
through:

(@) if the employer gives an application form for an RSA to an
employee; or

(b) before an employer makes an application for an RSA on
behalf of an employee.

(1A) For the purposes of this section, the regulations may:

(a) requirethat particular information isto be given to persons;
and

(b) specify formal requirements (including, for example,
requirements about layout and type size) that documents used
to give information to persons must comply with.

(2) Anemployer who gives an application form for an RSA to an
employee must, at the same time, give the employee:

(a) any prescribed information about that RSA; and

(b) if the employeeis paid by means of electronic funds transfer
to afinancial institution that is an RSA institution—an
application form for an RSA provided by that RSA
institution; and

(c) if thereisan industry-based regul ated superannuation fund
that the employee is eligible to join—an application form for
that industry fund; and

(d) if thereis no industry-based regulated superannuation fund
that the employeeis eligible to join—an application form for
aregulated superannuation fund; and

(e) awritten notice stating that, unless the employer is currently
making contributions for the benefit of the employee to
another RSA or to aregulated superannuation fund, the
employer may make an application for the RSA on behalf of
the employee if the employee does not, within 28 days:
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(i) make an application for the RSA, for another RSA, or to
become a member of aregulated superannuation fund;
or

(ii) givethe employer awritten notice electing to become
the holder of the RSA, the holder of another RSA or a
member of a specified regulated superannuation fund.

(3) An employer must not make an application, on behalf of any
particular employee, for an RSA unless the conditionsin
subsection (4) or (5) are satisfied.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) Theconditionsin this subsection for an employer to be able to
make an application, on behalf of any particular employee, for an
RSA arethat:

(a) the employer has given the employee an application form for
the RSA together with the other documents specified in
subsection (2); and

(b) the 28 day period referred to in paragraph (2)(e) has ended,;
and

(c) the employee has not made an application for the RSA, for
another RSA, or to become a member of aregulated
superannuation fund; and

(d) the employee has not given the employer awritten notice
electing to become the holder of the RSA, the holder of
another RSA or a member of a specified regulated
superannuation fund; and

(e) the employer is not making contributions for the benefit of
the employee to another RSA or to aregulated
superannuation fund.

(5) The conditions in this subsection for an employer to be able to
make an application, on behalf of any particular employee, for an
RSA (the nominated RSA) are that:

() the employer has given the employee an application form for
an RSA (which may be the nominated RSA or another RSA)
together with the other documents specified in subsection (2);
and
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(b) the employee has given the employer awritten notice
electing to become the holder of the nominated RSA.

(6) An employer who intentionally or recklessly contravenes
subsection (2) or (3) is guilty of an offence punishable on
conviction by afine not exceeding 10 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(7) Where an employee has become the holder of an RSA as aresult
of:

(a) an application that was made using an application form
provided by the employee’s employer in contravention of
subsection (2); or

(b) asaresult of an application that was made by the employee’s
employer in contravention of subsection (3);

the RSA provider must, at the request of the employee, transfer the
balance in the RSA to another RSA, or a superannuation entity,
specified by the employee. The request must be made within 6
months of the RSA being opened. The balance must be transferred
as soon asis practicable. No exit fees may be imposed.

(8) An RSA provider who intentionally or recklessly contravenes
subsection (7) is guilty of an offence punishable on conviction by a
fine not exceeding 10 pendlty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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Part 6—Records, audits and auditors

63 Object of Part

The object of this Par